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DETAILED ACTION 
Claim Rejections - 35 USC § 101 

35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

1. Claims 16-29 are rejected under 35 U.S.C. 101 because the claimed invention is directed to 
non-statutory subject matter. 

Claims 16-23 recite "digital audio systems" comprising only software or firmware 
elements, which means they consist only of abstract instructions for operating a 
computer. See paragraphs [60] and [61] of applicant's specification. They are not 
tangibly embedded on a computer readable medium and, thus, are non-statutory. 

Cliaims 24-29 recite "apparatuses" comprising only software or firmware 
, elements, which means they consist only of abstract instructions for operating a 
computer. See paragraphs [60] and [61] of applicant's specification. They are not 
tangibly embedded on a computer readable medium and, thus, are non-statutory. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

2. Claims 1-19 and 21-29 are rejected under 35 U.S.C. 103(a) as being unpatentable over the 
Replay Gain standard (taken from http://www.replaygain.org on 19 August 2007, and last 
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updated on 10 October 2001) in view of MP3Galn version 0.9.7 (downloaded from 
http://web.archiye.Org/web/20021203004344/home.hccnet.nl/h.edskes/mirror.htm on 19 
August 2007, binary first available on 30 October 2002, six screenshots). The following list 
of references are used herein strictly for establishing dates of certain prior art features 
used to reject the claims: Windows XP article retrieved online from Wikipedia 
url:<http://en.wikipedia.org/wiki/Windows_XP> on 19 August 2007; MP3Gain 0.9.7 Final 
Beta forum retrieved online from 

URL:<http://www.hydrogenaudio.org/forums/lofiversion/index.php/t4132.html> on 19 
August 2007. 

Claim 1 is linnitecl to "a method for adjusting an output level of audio data to be 
reproduced." In rejecting this claim reference is made primarily to the teachings of the 
Replay Gain website (http://www.replaygain.org as retrieved on 19 August 2007). As 
background, Replay Gain is a standard for determining the audio level of a plurality of 
music files for the purpose of normalizing the playback volume across said plurality of 
files. See The Problem statement on the Introduction page. In order to determine the 
level of each track, a pre-playback process is carried out on each track to determine the 
RMS level in a plurality of 50ms frames. A predetermined, representative RMS value is 
then extracted and used as the overall track level. See the Calculation page as well as 
the RMS Energy page. The difference between this overall track level and a 
predetermined standard (e.g. 83dB) is then stored in the audio file as metadata so upon 
reproduction each track is reproduced at the predetermined standard volume level. In 
order to determine the RMS level in the plurality of frames, it follows that the audio data 
must be "temporarily stored." The RMS level, thus, corresponds to the "output level of 
the... audio file." The Replay Gain difference is then read by the player during playback 
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and used to "adjust a gain of an audio output amplifier." See section one of the Outline 
of Player Requirements page. However, the Replay Gain standard makes no provision 
for "searching a recording medium for an audio file requested to be played, said 
recording medium storing a plurality of audio files;" this limitation is obvious. 

In particular, one pseudo-implementation of the Replay Gain standard entitled 
MPSGain actually provides a GUI for calculating the Relay Gain value. MP3Gain 0.9.7 
Final Beta was first made publicly available 30 October 2002 according to author's post 
to Hydrogen Audio forum on the same date; see MPSGain screenshot 1 as well as the 
forum posting. The two references diverge in that MPSGain actually modifies the 
volume level of the input audio file. Yet, all focus, for the purposes of this Office Action, 
is given to the manner in which audio files are acquired for Replay Gain calculation. 
See MPSGain screenshot 2. As can be seen in screenshot S, the Add File(s) feature 
opens a standard Microsoft Windows form for browsing/searching the file system for 
files to be analyzed. It is noted that the version of Microsoft Windows used for 
illustration is Windows XP, which was first available 25 October 2001— see Windows 
XP article, first paragraph. Screenshots 4 and 5 illustrate the analysis process and 
results. 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention to provide a GUI as taught by MPSGain for the purposes of calculating the 
Replay Gain value under the Replay Gain standard since the standard itself is silent to 
any means for embodying the calculator and because MPSGain stands as an actual art 
recognized implementation of a Replay Gain value calculator. 
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It is further noted that since Replay Gain is a standard for normalizing the sound 
across several files, it is undoubtedly likely and common sense (although not inherent) 
that the storage medium would hold a plurality of audio files. To this end, the examiner 
takes Official Notice of the fact that storing more than one audio file on a recording 
medium was well known, A computer user commonly stores more than one file — 
indeed nearly all albums consist of a plurality of tracks. Therefore, it would also have 
been obvious to one of ordinary skill in the art at the time of the invention to store a 
plurality of audio files on the recording medium that holds the audio files analyzed by 
the Replay Gain standard. 

Claim 2 is limited to "the method of claim 1 ," as covered by the Replay Gain 
standard in view of MP3Gain and the date establishing references. The MPSGain 
standard allows for a medium storing various types of audio files. See the "Where to 
store them?" section of the Replay Gain File Format page. Therefore, the Replay Gain 
standard in view of MPSGain makes obvious all limitations of the claim. 

Claim 3 is limited to "the method of claim 2," as covered by the Replay Gain 
standard in view of MPSGain and the date establishing references. The "Where to store 
them?" section of the Replay Gain File Forniat page indicates that at least MPS audio is 
to be stored on the recording medium from which said searched audio file is retrieved. 
Moreover, MPS, or MPEG-1 layer S audio, is lossy-compressed audio. In order to 
calculate the RMS-energy of 50ms frames it is inherent that the MPS file is first 
decompressed: "converted by an audio codec corresponding thereto." Therefore, the 
Replay Gain standard in view of MPSGain makes obvious all limitations of the claim. 
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Claim 4 is limited to "the method of claim 1 as covered by the Replay Gain 
standard in view of MPSGain and the date establishing references. Up to this point only 
the RMS-energy (i.e. average level) of 50ms frames has been referred to as what is 
measured; however, the Replay Gain standard also provisions measurement of a 
searched audio file's peak level. In this way, both a "peak level or average level of said 
temporarily stored audio data" are determined and output as detected output levels. 
Therefore, the Replay Gain standard in view of MpSGain makes obvious all limitations 
of the claim. 

Claim 5 is limited to "the method of claim 4," as covered by the Replay Gain 
standard in view of MPSGain and the date establishing references. The measured 
RMS-energy, as mentioned apropos the rejection of claim 1, is formed from a "reduced 
subset of the temporarily stored audio data;" to wit, the RMS values are sorted into a 
vector with increasing order and the 95*^, percentile index is chosen as the 
representative RMS value. See the Statistical Processing page. Therefore, the Replay 
Gain standard in view of MPSGain makes obvious all limitations of the claim. 

Claim 6 is limited to "the method of claim 1," as covered by the Replay Gain 
standard in view of MPSGain and the date establishing references. It inherently follows 
that searched audio files must then be read in order to commence Replay Gain 
analysis. This corresponds to "reading said searched audio file from said recording 
medium." As shown apropos the rejection of claim 3 that MPS files must first be 
decompressed — i.e., "converting [said searched audio file] into said audio data to be 
reproduced." The converted data is then processed in 50ms frames to yield RMS 
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values. These are not reproduced in any way since the result of Replay Gain 
processing is intended to produce a Replay Gain value to be stored along with the 
analyzed audio information and used later by a player for playback. See the Outline of 
Player Requirements, section 1. The 50ms frames then correspond to temporarily 
stored audio data of an amount corresponding to a predetermined period of time or a 
predetermined capacity, among the converted audio data, under the condition that said 
converted audio data is not amplified and outputted." From these RMS values, an 
"output level of the temporarily stored audio data" is determined in the manner 
described apropos the rejection of claim 5. Therefore, the Replay Gain standard in view 
of MPSGain makes obvious all limitations of the claim. 

Claim 7 is limited to "the method of claim 6," as covered by the Replay Gain 
standard in view of MPSGain and the date establishing references. The RMS value 
finally used as the output level is then compared against a reference level— e.g., 83 dB. 
See the Calibration page. This corresponds to "comparing said detected output level 
with a predetermined reference level." The difference value between these two 
measures is taken and stored as the Replay Gain value. The gain of the amplifier is 
then adjusted upward or downward based on this difference. See the Outline of Player 
Requirements page, section 1, as well as the Scale to the Replay Gain page, "Scaling 
by the Relay Gain adjustment" section. It follows from the above that the output audio 
will then be amplified according to the adjusted gain, such that the output is at the 
reference level of, for example, 83dB. Therefore, the Replay Gain standard in view of 
MPSGain makes obvious all limitations of the claim. 
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Claim 8 is limitecl to "the method of claim 1 ," as covered by the Replay Gain 
standard in view of MPSGain and the date establishing references. The RMS value 
finally used as the output level is then compared against a reference) level— e.g., 83 dB. 
See the Calibration page. This corresponds to "comparing said detected output level 
with a predetermined reference level." The difference value between these two 
measures is taken and stored as the Replay Gain value. The gain of the amplifier is 
then adjusted upward or downward based on this difference. See the Outline of Player 
Requirements page, section 1 , as well as the Scale to the Replay Gain page, "Scaling 
by the Relay Gain adjustment" section. It follows from the above that the output audio 
will then be amplified according to the adjusted gain, such that the output is at the 
reference level of, for example, 83dB. Therefore, the Replay Gain standard in view of 
MPSGain makes obvious all liniitations of the claim. 

Claim 9 is limited to "the method of claim 1 as covered by the Replay Gain 
standard in view of MPSGain and the date establishing references. According to, at 
least, the radio replay gain adjustment mode. Replay Gain values are calculated on a 
track-by-track basis. See the "'Radio' Replay Gain adjustment" section of the "Radio" 
and "Audiophile" gains page. This corresponds to "detecting and adjusting are 
perfomied on an audio file basis." Therefore, the Replay Gain standard in view of 
MPSGain makes obvious all limitations of the claim. 

Claim 10 is limited to "an article including a machine-readable storage medium 
containing instructions for adjusting and output level of audio data to be reproduced." 
Replay Gain is described in the context of software. In addition, MPSGain is clearly 
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software. In this respect, there must be a machine-readable storage medium containing 
instructions... said instructions, when executed in a digital audio system, causing the 
system to perform the functions disclosed and taught by those references, including the 
ones recited in this claim as will now be shown. The search, temporary storing and 
adjusting of gain claimed herein are essentially the same as the steps recited in claim 1 , 
as covered by the Replay Gain proposal in view of MPSGain. Therefore, the Replay 
Gain proposal in view of MPSGain makes obvious all limitations of the claim. 

Claims 11-14 are limited to "the article of claim 10," as covered by the Replay 
Gain standard in view of MPSGain and the date establishing references. These claims 
recite essentially the same limitations as, respectively, claims 3-6 and are rejected for 
the same reasons. Therefore, the Replay Gain standard in view of MPSGain makes 
obvious all. limitations of the claims. 

Claim 15 is limited to "the article of claim 10," as covered by the Replay Gain 
standard in view of MPSGain and the date establishing references. This claim recites 
essentially the same limitations as claim 8, with the addition of "second amplify the first 
amplified audio data to be reproduced according to a user selected output level of the 
audio file to be played." This additional step corresponds to the pre-amp step taken by 
the player and as described in the Outline of Player Requirements page, section 2. 
Therefore, the Replay Gain standard in view of MPSGain makes obvious all limitations 
of the claim. 

Claim 16 is limited to "a digital audio system." Since the Replay Gain standard 
and MPSGain are software all the elements described referred to in this rejection are 
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abstractions of the functions performed by these references. The Replay Gain standard 
includes "read means for reading an audio file requested to be played from a recording 
medium." This is required to perform the function of Replay Gain analysis on a selected 
file that is inherently stored on a recording medium. See the Calculation page. The 
medium is described as containing various types of audio files. See the Replay Gain 
File Format page. One of the stored formats is MPS, which is compressed audio, and 
must be decompressed first to enable calculation of the RMS values of 50ms frames. 
This requires "conversion means for converting the read audio file into audio data to be 
reproduced." The 50ms frames must be temporarily stored, such that "storage means 
for temporarily storing said audio data to be reproduced" must exist. The RMS level is 
then calculated and a representative is picked. See the Statistical Processing page. 
This process is carried out by "detection means for detecting an output level of the 
temporarily stored audio data." In order to apply the gain to the to be reproduced audio 
data an "audio amplifier means for amplifying and outputting said audio data to be 
reproduced" also must exist. Finally, control means — i.e., any means not already 
described — must exist for "adjusting a gain of said audio amplifier means on the basis of 
said detected output level." See the Scale to the Replay Gain page. The control means 
also Includes the search function carried out by the MPSGain software, which was 
shown to be obvious for use in implementing control of the read means to search said 
recording medium for said audio file requested to be played and read the searched 
audio file from said recording medium" apropos the rejection of claim 1 . Therefore, the 
Replay Gain standard in view of MPSGain makes obvious all limitations of the claim. 
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Claim 17 is limited to "the system of claim 16," as covered by the Replay Gain 
standard In view of MP3Gain and the date establishing references. It is again noted 
that the applied prior art consist of software for use on a PC or portable computer. This 
is evidenced by the fact that MP3Gain is used on Windows OS. Moreover, the Replay 
Gain standard discloses on the Replay Gain File Format page that, at least, MPS audio 
file is stored on the recording medium. Therefore, the Replay Gain standard in view of 
MPSGain makes obvious all limitations of the claim. 

Claim 18 is limited to "the system of claim 16," as covered by the Replay Gain 
standard in view of MP3Gain and the date establishing references. This claim recites 
just part of claim 6, and is rejected for the same applicable reasons. 

Claim 19 is limited to "the system of claim 16," as covered by the Replay Gain 
standard in view of MPSGain and the date establishing references. This claim 
essentially recites that the detection means performs the function of claim 4 and Is 
rejected for the same reasons. Therefore, the Replay Gain standard in view of 
MPSGain makes obvious all limitations of the claim. 

Claim 21 is limited to "the system of claim 16," as covered by the Replay Gain 
standard In view of MPSGain and the date establishing references. This claim 
essentially recites that the detection means performs the function of claim 5 and is 
rejected for the same reasons. Therefore, the Replay Gain standard in view of 
MPSGain makes obvious all limitations of the claim. 

Claim 22 is limited to "the system of claim 16," as covered by the Replay Gain 
standard in view of MPSGain and the date establishing references. This claim 
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essentially recites that the control means performs the function of claim 8 and is 
rejected for the same reasons. Therefore, the Replay Gain standard in view of 
MP3Gain makes obvious all limitations of the claim. 

Claim 23 is limited to "the system of claim 16," as covered by the Replay Gain 
standard In view of MPSGain and the date establishing references. The "Radio" and 
"Audiophile" gains page establishes that Replay Gain analysis occurs on a track-by- 
track basis. The remaining claim limitations correspond to the method steps of claims 6 
and 7, in general, and are rejected for the same reasons. 

Claim 24 is limited to "an apparatus for adjusting an output level of audio data to 
be reproduced." The elements of this claim correspond directly to elements from claim . 
16 as follows: the converter is to the conversion means as the detector is to the 
detection means as the controller is to the control means. It is noted that the converter 
of this claim includes one further limitation; to wit, that the converter is configured to 
receive a plurality of audio files. However, this is provided for by the converter of the 
Replay Gain standard since it operates on a track-by-track basis. See the "Radio" and 
"Audiophile" gains page. Therefore, the Replay Gain standard in view of MPSGain 
makes obvious all limitations of the claim. 

Claim 25 is limited to "the apparatus of claim 24," as covered by the Replay Gain 
standard in view of MPSGain and the date establishing references. An amplifier must 
exist in the Replay Gain standard in order to amplify the gain adjusted audio data to be 
reproduced for output. Moreover, this amplifier must be coupled to the controller so that 
its gain can be controlled according to the Replay Gain value. The audio data is 
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analyzed in 50ms frames, which requires a 50ms buffer, i.e., a "storage device 
configured to temporarily store said data to be reproduced. Also, the recording medium 
holding the files prior to analysis is disclosed as containing MP3 audio files. See the 
Replay Gain File Format page. Therefore, the Replay Gain standard in view of 
MPSGain makes obvious all limitations of the claim. 

Claim 26 is limited to "the apparatus of claim 25," as cpvered by the Replay Gain 
standard in view of MPSGain and the date establishing references. The functions 
performed by the elements of this claim are identical to the corresponding elements in 
claim 23, and the claim is rejected for the same reasons. Therefore, the Replay Gain 
standard in view of MPSGain makes obvious all limitations of the claim. 

Claim 27 is limited to "the apparatus of claim 26," as covered by the Replay Gain 
standard in view of MPSGain and the date establishing references. The function recited 
in this claim is performed by the method of claim 6, and the claim is rejected for the 
same reasons. Therefore, the Replay Gain standard in view of MPSGain makes 
obvious all limitations of the claim. 

Claim 28 is limited to "the apparatus of claim 27," as covered by the Replay Gain 
standard in view of MPSGain and the date establishing references. The functions 
recited in this claim are performed by the methods of claim 4 and 5, and the claim is 
rejected for the same reasons. Therefore, the Replay Gain standard in view of 
MPSGain makes obvious all limitations of the claim. 

Claim 29 is limited to "the apparatus of claim 24," as covered by the Replay Gain 
standard in view of MPSGain and the date establishing references. This claim recites 
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essentially the same limitations as claim 22 and is rejected for the same reasons. 
Therefore, the Replay Gain standard in view of MPSGain makes obvious all limitations 
of the claim. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Walter F. Briney III whose telephone number is 571- 
272-7513. The examiner can normally be reached on M-F Sam - 4:30pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Sinh Tran can be reached on 571-272-7564. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 

\ 

Examiner 
Art Unit 2615 
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